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STEELE, Chief Justice:



Julia Stearrisappeals from Family Court orders granting DivisadrFamily
Services petitions for the termination of her pg&akmights in her four minor
children. On appeal, Stearns argues that the fabailirt erroneously denied her
Rule 41(b) Motion to Dismiss and failed to addrémsrequisite best interest of the
child factors when terminating her rights. Becauseconclude that the Family
Court correctly denied Stearns’ Motion to Dismisgl aadequately addressed the
relevant best interest of the child factors, weraff

l. FACTS AND PROCEDURAL HISTORY

On August 4, 2008, a Family Court judge granted ean parte order
permitting DFS to take Stearns’s four children iotestody? After conducting a
series of preliminary protective, adjudicatory, iesv, and permanency hearings,
the Family Court continued custody of the childmith DFS because, among
other factors, the children continued to be “depattias defined by 10el. C.8

901(8).

! This Court assigned pseudonyms to the partiesrdgr@lated December 13, 2010 pursuant to
Supreme Court Rule 7(d).

% The Family Court actually conducted hearings réigar Stearns and the children
simultaneously despite the fact that it assignkedaind petition numbers and issued orders for
two of the children separately from the other tWidne findings in the Family Court’s orders,
however, as they pertain to Stearns, are identM&d.consolidated the cases for purposes of this
appeal by Order of January 3, 2011.
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After a second permanency hearing, held on March2R30, the Family
Court changed the official goal from reunificatimntermination of parental rights
and adoption. On August 10 and October 5, 20 Fdmily Court held a two day
termination of parental rights hearing. At the rimeg DFS presented its case for
termination. When DFS concluded, Stearns movedigmiss DFS’s petitions
pursuant to Family Court Civil Rule 41(b) becausieefe[] [had] not been any
evidence at all offered whatsoever as to why teation . . . [was] in the best
interest of these children . . . .” The judge deargument from both sides, and
after a protracted colloquy with the parties, thdge denied the motion. The
judge evaluated Stearns’s performance under theesls of her case plan and
then relevantly explained from the bench:

The Division has not put all these orders in plaod I'm satisfied

that that ground has been established that shéahed to plan and
that under also [sic] the factor that the childiewve been in the
State’s care more than one year. The crux thduiimk of counsel’s

argument in this matter is the best interest ofdhddren under 722.
In the first of those factors that the Supreme €Corguires us to look
at is the wishes of the parents. No doubt thatilsees of the mother
in this case is [to] have her children reunitedhwier. The court also
has to consider the wishes of the children. Theesil of these
children are [sic] eight. This child—the oldestldhcame into care
when he was six. And they've had sporadic contattt mother in

the last two years. It's not been ongoing and ist&st visitation. So
that factor doesn’t weigh heavily in this mattecéase of their ages.
The Court would also consider the interaction ardrrelationship of
these children with their mother, their grandpasserand other
persons. Again, as the Court said earlier, thisiquaar factor does
not weigh great[ly] into this case because thedcerl have been in
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care because of mother’s actions back in Augu&008. The court
doesn’t put much weight on that factor. Also, éadbur concerns the
child’s adjustment to his home, school, and commtyunfAgain, these
are very small children and we know that they woaidjust well to
any environment because of their young ages, butgbm care,
they’re not going to reside in these foster homa®Ver because
they’re not pre-adoptive homes. So again, whetherchildren are
moved from a foster home to a pre-adoptive homéamk to the
mother, | don’t think this weighs heavily. The tiacthat is next is the
mental and physical health of the children. Obslputhat has been
an issue in this case. Mother’s had issues wigfeanThe case or the
social report indicates that even from the time whs in school she
had some difficulty. | see mother completed thatimigrade. That
has been a handicap for her in and of itself. $Shad four children.
All four at one time was [sic] under the age of.si¥he was in an
abusive relationship with both of the fathers aési four children.
The record would seem to indicate her support systas weak at
best. Her children were involved with the Divisiahone time when
she was living in the mother's home and the childrisvo of the
children were out and about in the community unsuped and that
brought the police and DFS action into play. Thental health
component of this case | think is a significant.odad the testimony
Is that really she has not been totally compliaith what part of the
case plan. The Court also has considered ther@alristory of the
mother in this case. And as counsel has pointeédasishe had an
endangering the welfare charge back in 2008. €hatge has been
resolved. That's not a major [] factor in this €asAnd in the best
interest of the case, the Court is also alloweddnsider any other
relevant factor in addition to the eight enumerdgexiors in 722. And
obviously, it is the ability to be mentally and etiooally healthy to
raise these four children in really a single pafrerne with not much
of a support system in place. It has been diffiéat mother to
manage her own life when the four children havenbeecare for the
last two years. And based on the record and tisé ib&erest, I'm
satisfied the particular factor four weighs heawythis matter. And
the current environment that mother has had dutimg whole
proceedings of the dependency. And so I'm satste best interest
factor would not weigh in mother’'s favor, but weigh favor of
maintaining the children in the present foster caiteiation and
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moving forward to termination of parental rightsiac. So | will
deny your motion at this time . . . .”

Following the judge’s denial of her Motion to Diss, Stearns presented
her defense to DFS’s case. At the end of the ihgathe judge concluded that
DFS had proven by clear and convincing evidence $t@arns had failed to plan
and that the children had been in DFS’s care farentiban one year under L&l.

C. 1103(a)(5). In his written Order, the Family Coudge addressed each of the
following six elements of Stearns’s case plan, sgady: (1) visitation, (2)
housing, (3) mental health, (4) substance abusealqestic violence counseling,
and (6) employment. The judge concluded that, gixéar some success with
visitation, Stearns had failed to make progresghenother five elements. The
judge also concluded that DFS had established égr @nd convincing evidence
that it was in the best interest of the childreetoninate Stearns’s parental rights.
Stearns now appeals from the denial of her midiviation to Dismiss and from
the Family Court’s final judgment.
I. STANDARD OF REVIEW
When reviewing a Family Court Order terminating gudal rights, we

review the facts and law, as well as the inferemeesdeductions the Family Court



makes’® To the extent that the issues on appeal implicdiegs of law, we review
themde novd' To the extent that the issues on appeal implifiaténgs of fact,
we conduct a limited review of those findings tswae that the record sufficiently
supports them and that they are not clearly wromge will not disturb inferences
and deductions that the record supports and tleath&r product of an orderly and
logical reasoning proce§slf the Family Court has correctly applied the Jawr
review is limited to abuse of discretion.
[ll.  ANALYSIS

Our “statutory standard for terminating parentghts provides for two
separate inquirie$” First, the judge must find a statutory basis tppert
termination under 1®el. C.§ 1103’ Second, the judge must determine what is in

the best interest of the child or children pursuanthe factors codified at 13el.

% Powell v. Dep't of Servs. for Children, Youth, &TitFamilies 963 A.2d 724, 730 (Del.
2008).

*1d. at 730-31.
>1d. at 731.
®1d.

1d.

8 Green v. Div. of Fam. Sery€92 A.2d 1237, 2010 WL 1114928, at *3 (Del. 20(DRDER)
(quotingShepherd v. Clemensg52 A.2d 533, 536-37 (Del. 2000)).

%1d.



C. § 722¥° The State—here, DFS—bears the burden of estatgiftoth inquiries
by clear and convincing evidente.

A. Stearns Waived Her Right to Appeal From the Judge’®©enial of Her
Rule 41(b) Motion to Dismiss.

Stearns argues that the Family Court erred by dgnyier Rule 41(b)
Motion to Dismiss. Specifically, she argues thmaanalyzing her progress under
her case plan, the judge relied exclusively on pasience developed for and

submitted at a March 23, 2010 permanency heari@gearns contends this was

191d. 13Del. C.§ 722 instructs, in relevant part:

(a) The Court shall determine the legal custody andieesial arrangements for a
child in accordance with the best interests of ¢h#d. In determining the
best interests of the child, the Court shall comsidll relevant factors
including:

(1) The wishes of the child’s parent or parents asdmhher custody and
residential arrangements;

(2) The wishes of the child as to his or her custodiarustodians and
residential arrangements;

(3) The interaction and interrelationship of the chwdth his or her
parents, grandparents, siblings, persons cohahitinige relationship
of husband and wife with a parent of the child, attyer residents of
the household or persons who may significantlyciffee child’s best
interests;

(4) The child’s adjustment to his or her home, school @mmunity;

(5) The mental and physical health of all individualgadlved,;

(6) Past and present compliance by both parents weir tights and
responsibilities to their child under [section] 7@flthis title;

(7) Evidence of domestic violence as provided for irakr 7A of this
title; and

(8) The criminal history of any party or any other desit of the
household including whether the criminal historyntzons pleas of
guilty or no contest or a conviction of a crimimdiense.

N re Stevens$52 A.2d 18, 23 (Del. 1995).
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improper, as that evidence was five months oldhat ttme of the termination
hearing.

According to Family Court Civil Rule 41(b), afterpeetitioner presents its
evidence, a respondent may move for dismissal &ed QGourt may render
judgment against the petitioner or may declinestader any judgment until the end

of the trial™® This rule is nearly identical to Court of Chanc&ule 41(b):* We

12Fam. Ct. Civ. R. 41(b). Involuntary dismissalfeet thereof.

For failure of the petitioner to prosecute or tongdy with these Rules or any
order of court, a respondent may move for dismiesain action or of any claim

against that respondent. After the petitioner @aspleted the presentation of
evidence, the respondent, without waiving the rightffer evidence in the event
the motion is not granted, may move for a dismissathe ground that upon the
facts and the law the petitioner has shown no righelief. The Court as trier of

the facts may then determine them and render judgagainst the petitioner or
may decline to render any judgment until the clofsall the evidence. Unless the
Court in its order for dismissal otherwise spesifi@ dismissal under this
subdivision and any dismissal not provided forhis (Rule, other than a dismissal
for lack of jurisdiction, for improper venue, orrféailure to join a party under

Rule 19, operates as an adjudication upon the snerit

13 Ct. Ch. R. 41(b). Involuntary dismissal; effdueteof.

For failure of the plaintiff to prosecute or to cpiymwith these Rules or any order
of court, a defendant may move for dismissal o&etion or of any claim against
the defendant. After the plaintiff has completbée presentation of plaintiff's

evidence, the defendant, without waiving the righoffer evidence in the event
the motion is not granted, may move for a dismissathe ground that upon the
facts and the law the plaintiff has shown no rightelief. The Court as trier of
the facts may then determine them and render judgmgainst the plaintiff or

may decline to render any judgment until the clofsall the evidence. Unless the
Court in its order for dismissal otherwise spesifi@ dismissal under this
paragraph and any dismissal not provided for ia Bule, other than a dismissal
for lack of jurisdiction or for improper venue, far failure to join a party under

Rule 19, operates as an adjudication upon the snerit
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have explained that Court of Chancery Rule 41(bdpgeizes the “inherent power”
of a trial court to dismiss for failure to prosezlit This power “falls within the
domain of the [Court of Chancery’s] discretion,daour review is “limited to an
abuse of discretion standard . . . Only if the ifigg below are clearly wrong, and
justice requires their overturn, are we free to enaontradictory findings of
fact.”®

Family Court Civil Rule 41(b) is also nearly idesati to Superior Court
Civil Rule 41(b)*® As we have explained, Superior Court Civil Rul€b) derives

from the common law judgments of non suit and noosequitur,’ Like the

counterpart Court of Chancery Rule 41(b), it recog® “an inherent power of the

“Yancey v. Nat'l Trust Co., Ltd5633 A.2d 372, 1993 WL 370844, at *3 (Del. 199BRDER).
.
18 Super. Ct. Civ. R. 41(b). Involuntary dismisd#ifect thereof.

For failure of the plaintiff to prosecute or to cpipwith these Rules, or any order
of Court, a defendant may move for dismissal o&etion or of any claim against
the defendant. After the plaintiff in an actiorett by the Court without a jury,
has completed the presentation of plaintiff's emitks the defendant, without
waiving the right to offer evidence in the eveng tlmotion is not granted, may
move for a dismissal on the ground that upon tleesfand the law the plaintiff
has shown no right to relief. The Court as triethe facts may then determine
them and render judgment against the plaintiff ayndecline to render any
judgment until the close of all the evidence. Wgl¢he Court in its order for
dismissal otherwise specifies, a dismissal undsrsibdivision and any dismissal
not provided for in this Rule, other than a dismlid®r lack of jurisdiction, for
improper venue, or for failure to join a party undRule 19, operates as an
adjudication upon the merits.

7 Gebhart v. Ernest DiSabatino & Sons, 264 A.2d 157, 159 (Del. 1970).
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Trial Court,” and our review of a Superior Coursmissal of a plaintiff's action is
limited to analyzing “whether the [trial judge’sad&ion] was within the realm of
sound judicial discretion®®

The Federal Rules of Civil Procedure also previpustiuded a rule—Rule
41(b)—that tracked virtually the same langu&yén 1991, Congress amended the
Federal Rules of Civil Procedure, deleting the vae text from Rule 41(b) and
recodifying its involuntary dismissal mechanismoirRule 52(cf° Before the
1991 amendment, however, many federal courts hemipieted the text of old
Rule 41(b), articulating the standard of review ®Rule 41(b) motion—as with
Court of Chancery Rule 41(b) and Superior CourtilGRule 41(b)—as abuse of

discretion?* Federal courts consistently emphasized that ig@ation given trial

1d.
9 The pre-1991 version of Federal Rule of Civil Rmbare 41(b) provided, in relevant part:

After the plaintiff, in an action tried by the cowvithout a jury, has completed the
presentation of his evidence, the defendant, witlveaiving his right to offer
evidence in the event the motion is not granted; mave for a dismissal on the
ground that upon the facts and the law the pldihas shown no right to relief.
The court as trier of the facts may then deternthrean and render judgment
against the plaintiff or may decline to render @amygment until the close of all
evidence.

20 SeeFeD. R.CIv. P. 41(b) (Dec. 1, 1991).

1 See, e.gD.P. Apparel Corp. v. Roadway Exp., In£36 F.2d 1, 3 (1st Cir. 1984) (citing
Corchado v. Puerto Rico Marine Mgmt., In665 F.2d 410 (1st Cir. 1981)).
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courts in their treatment of Rule 41(b) motiondisad®* Indeed, the First and
Fifth Circuit Courts of Appeal went so far as taptthe following rule:
Except in unusually clear cases the district jucge and should carry
the defendant’s Rule 41(b) motion with the case-stowply deny it,
since the effect will be the same—Ilet the defendaut on his
evidence, and then enter a final judgment at theseclof the
evidence?
The 1991 federal rules advisory committee notdeaethe same principfé. The
First Circuit explained that Rule 41(b) dismissalsould be granted sparingly. . . .
Otherwise, an appellate reversal for error in gngnthe motion may require an
entire new trial.*®

Many courts adopted an additional principle in domtext of Rule 41(b)

dismissal motions. Specifically, those courts hbht if a defendant moved under

2 See, e.gid. (“The rule bestows on courts considerable disoneiti their treatment of motions
to dismiss in non-jury cases.'Jgecs. & Exch. Comm’n v. Murph§26 F.2d 633, 659 (9th Cir.
1980) (“A denial, however, means nothing more thaafusal to enter judgment at that time. It
makes no difference whether the court expressbrves decision on the merits or denies it.”)
(citations omitted)A. & N. Club v. Great Am. Ins. Gal04 F.2d 100, 103 (6th Cir. 1968)
(“Whether the motion is granted [] remains withire discretion of the trial judge. It is also
within the discretionary power of the trial judgedither act upon the motion immediately or to
reserve his decision until later.”) (citations o).

23D.P. Apparel Corp.736 F.2d at 3 (quotingiegel Fiber Corp. v. Anderson Gin ¢612 F.2d
784, 793 n.19 (5th Cir. 1975)).

24 Fep. R.CIv. P. 52(c) advisory committee’s note (Dec. 1, 199A¥ (under the former Rule
41(b), the court retains discretion to enter n@judnt prior to the close of the evidence.”). The
Delaware Court of Chancery also implicitly recogruzhis principle.See Matter of Enstar
Corp., 593 A.2d 543, 553 (Del. Ch. 1991¢yv'd on other grounds04 A.2d 404 (Del. 1992).

% D.P. Apparel Corp.736 F.2d at 3.
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Rule 41(b) and the judge denied the motion, anddd#fendant then proceeded to
present evidence in support of his defense instéaesting on his Rule 41(b)
motion, then the defendant waived—and could nodiolrteview of—the denial of
that motior?®

In this case, after the Family Court judge deniteéarns’s Rule 41(b)
motion, Stearns presented testimony in supporteofdefense. Widely accepted
principles of law suggest that it constituted awgaiof her Rule 41(b) motion. We
agree, and conclude that it precludes our reviewhefdenial of her motiofi.
Even were we to disagree with the waiver princigiel decided to review the
Family Court judge’s denial of Stearns’s motions waview would be highly
deferential. A Rule 41(b) motion should be “grahtgparingly” and only in
“unusually clear cases.” The record reflects ntsfasuggesting that this is an
“unusually clear case” or that the denial constiutan abuse of the judge’s
considerable discretion. Therefore, we reject r@&acontention that the Family

Court judge wrongfully denied her Motion to Dismigsder Rule 41(b).

6 See, e.gMurphy, 626 F.2d at 659 n.31 (“Of course, defendant caabtain review of a

denial if he proceeds to offer proof of his casdJiited States v. Doy|d68 F.2d 633, 635

(10th Cir. 1972) (“The defendants chose not todtamtheir motion but offered their proof. In
these circumstances the defendants may not claontgy the refusal of the trial court to grant
the motion . . . .”)A. & N. Cluh 404 F.2d at 103 (“If the motion is denied anddleé&ndant
decided to proceed with its case, it will have wealthe initial motion and the right to appeal any
error committed in its disposition.”).

2" See Murphy626 F.2d at 659 n.31.
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B. The Judge Adequately Considered the “Best InterestFactors.

Stearns also contends that the judge erred bydaib address adequately
the “best interest of the child” factors of I¥l. C. § 722 when deciding to
terminate Stearns’s parental rights. The judgendidinclude a written analysis of
the section 722 factors in his final written ord&ather, the judge merely wrote:

[I]t is in the best interests of these childrentéominate mother’s

parental rights. Since these children have be@ate, there has been

great improvement in their socialization skills aheir physical and

emotional development.

But, and as excerpted at length above, the judfjeidcuss those the factors in his
oral ruling from the bench when denying Stearnsiibh to Dismiss.

As this Court has emphasized, section 722 providely that “[i]n
determining the best interests of the child, thai€shall considerall relevant

factors.®® «

Section 722 does not require the Family Couratiiculate a step-by-
step analysis® Here, the record reflects that when consideritgg®s’s Motion
to Dismiss, the judge, in fact, consideredch of the section 722 factors
notwithstanding the lack of any statutory requiratrte consider them all.

Stearns concedes that the trial court judge, uadeholding inHarper, did

not need to articulate a step-by-step analysisheflest interest factors. She

28 Harper v. Div. of Fam. Serys953 A.2d 719, 725 (Del. 2008) (quoting R&l. C.§ 722)
(emphasis in original).

291d.

14



argues, however, that the judge’s oral analysithefbest interest factors was not
the product of an orderly and logical deductivecess, and therefore, was legally
erroneous. The record proves otherwise. The judghy analyzed each of the
best interest factors by enumerating each factdrracounting evidence he found
relevant to each. The judge focused particulaniythe fifth factor—"[tjhe mental
and physical health of all individuals involvéd—because Stearns has
struggled with significant mental and emotional ltitegssues. Even though
his final written order only addressed this fiftacfor, the record clearly
reflects that his “consider[ation]” of and concluss with respect to all of the
section 722 best interest factors were not clagrbng.
V. CONCLUSION

By presenting evidence to support her defense #feefFamily Court
judge denied her Motion to Dismiss, Stearns wairedright to contest the
dismissal. Even had she stood on her motion, hewdiie Family Court
judge had considerable discretion to deny it, amdeu the facts of this case,
the dismissal was not an abuse of his discretidfurther, the judge

considered the “best interest” factors appropyatehd made conclusions

3013 Del. C.§ 722(a)(5).
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after finding facts that were not clearly wrongccArdingly, the judgment of

the Family Court is affirmed.
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